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Case Law Corner

Adv Nidhi Aggarwal
aggarwal.nidhil7@gmail.com

Section 107: Appellate Authority has the power to
condone delay in Filing GST Appeals beyond
limitation period

Particulars Details
Name of Petitioner Mukul Islam
Name of Respondent = The Assistant Commissioner of Revenue

Authority Calcutta High Court

Date of Judgement 01.05.2024
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Brief facts of the case

The petitioner is aggrieved by the refusal on the part of the
appellate authority to condone the delay in maintaining the appeal
u/s 107 of WBGST Act, 2017 by its order dated 27th March, 2024.

Contention of the Petitioner

It is the petitioner's case that being aggrieved with the
determination u/s 73 of GST Act dated 26th June, 2023, the
petitioner had filed an appeal u/s 107. Since, the appeal was filed
beyond the period of limitation the same was accompanied by an
application under Section 5 of the Limitation Act, 1963. The
appellate authority, however, rejected the said application for
condoning the delay by its order dated 27th March, 2024 and had
consequentially disposed of the appeal.

As per the provisions of Section 107(4) of the GST Act, the
appellate authority was competent to entertain the appeal beyond
1 month of the time prescribed, the petitioner had filed an
application for condonation of delay on the ground stated therein.

The appellate authority had, however, by overlooking the fact that
the petitioner had made out sufficient grounds for condonation of
delay, had rejected the said application for condonation of delay
and consequentially disposed of the appeal.

This is failure on the part of the appellate authority to exercise
jurisdiction so vested in it. There is nothing in the provisions of the
GST Act, which even impliedly bars the appellate authority from
exercising its jurisdiction, to condone the delay beyond 1 month of
the prescribed period as provided for in the GST Act.
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Contention of department

As per the provisions of Section 107(4) of the GST Act, there is no
power available to the appellate authority to condone the delay
beyond the period of 1 month from the prescribed period of 90
days, provided for in preferring the appeal.

The GST Act is a self-contained code and excludes the
applicability of the provisions Section 5 of the Limitation Act 1963.
Though, the provisions of Section 5 of the Limitation Act, 1963
may not have been expressly excluded, the same stands impliedly
excluded.

Findings & Decision of the Court

The legal issue that falls for consideration is whether the appellate
authority had failed to exercise jurisdiction in rejecting the
application for condonation of delay on the ground that the same
was filed beyond the maximum period of 4 months from the date of
communication of the order.

It was concluded that in absence of non-obstante clause rendering
Section 29(2) of the Limitation Act 1963, non applicable and in
absence of specific exclusion of Section 5 of the Limitation Act,
1963, it would be improper to read implied exclusion thereof.
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Therefore, the appellate authority is not deprived of its power to
condone the delay beyond 1 month from the prescribed period of
limitation as provided for in Section 107(4) of the GST Act.

The appellate authority had failed to exercise jurisdiction in refusing
to consider the application for condonation of delay in its proper
perspective, since the same was filed beyond the prescribed period
of 4 months from the date of communication of the order appealed
against.

Thus, the order dated 27th March, 2024 passed by the Appellate
Authority in rejecting the appeal on the ground of delay was set
aside.

Therefore, the delay in preferring the appeal under Section 107 of
the GST Act was condoned, and appeal was restored to its original
file and number. The appellate authority was directed to hear out
and dispose of the appeal on merits.
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GSTN Updates April 2024

Date Subject

Advisory: Self Enablement For e-Invoicing

03.04.2024

Advisory: Auto-populate the HSN-wise summary from e-

09.04.2024 Invoices into Table 12 of GSTR-1

11.04.2024 Extension of GSTR-1 due date to 12th April 2024
13.04.2024 Extension of Due date of GSTR-1 for the period March 24
26.04.2024 Important Update: Enhancement in the GST Portal

Source: www.gst.gov.in
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https://www.gst.gov.in/newsandupdates/read/626

Notification/Circulars/Orders issued in the month of

April 2024

Central Tax Notifications April 2024

No. Date Subject

212024 08.04.2024 Segks to _provide waiver o.f.lnterest fc_)r specified
registered persons for specified tax periods
Seeks to extend the timeline for
implementation of Notification No. 04/2024-CT

2024 10.04.2024

8/20 0.04.20 dated 05.01.2024 from 1st April, 2024 to 15th
May, 2024
Seeks to extend the due date for filing of

9/2024 12.04.2024 FORM GSTR-1, for the month of March 2024
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No Central Tax Notification was issued in the month of April 2024

Central Tax (Rate) Notification April 2024

No Central Tax(Rate) Notification was issued in the month of April
2024

Integrated Tax Notification April 2024

No Integrated Tax Notification was issued in the month of April 2024

Integrated Tax (Rate) Notification April 2024

No Integrated Tax (Rate) Notification was issued in the month of
April 2024
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Circular issued in the month of April 2024

No Circular was issued in the month of April 2024

Orders

No order was issued in the month of April 2024

Removal of Difficulty Orders April 2024

No order was issued in the month of April 2024

Source: www.cbhic.gov.in
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Disclaimer: The contents of this document are solely for informational purpose. It
does not constitute professional advice or recommendation of firm. Neither the
authors nor firm and its affiliates accepts any liabilities for any loss or damage of
any kind arising out of any information in this document nor for any actions taken
in reliance thereon.

Readers are advised to consult the professional for understanding applicability of
this newsletter in the respective scenarios. While due care has been taken in
preparing this document, the existence of mistakes and omissions herein is not
ruled out. Readers are, therefore, requested to cross check with the original
sources e.g. Government publications, Orders etc., before taking any action or
making any decision. No part of this document should be distributed or copied
(except for personal, non-commercial use) without our written permission.
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