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Case Law Corner

Compiled by Adv Suresh Aggarwal
sureshagg@gmail.com

IGST refund claim cannot be withheld when ITC
towards purchase from risky supplier had already

been reversed

Particulars

Name of Petitioner

Name of Respondent

Authority

Date of Judgement

Appeal No.

Details

M/s. Choksi Exports

Assistant Commissioner of CGST & CX

Union Of India

03.02.2023

R/Special Civil Application No. 23798 of 2022
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Brief facts of the case

Petitioner is engaged in the business of manufacturing and
exporting of Organic pigments. The refund of IGST of
Rs.14,80,27,927/-, is allegedly withheld illegally violating the
provisions of section 54(6) of the GST Act, 2017. The petitioner
had been marked as “risky exporters”. On 10.12.2021, physical
verification of the premises was done. The inquiry was initiated
after the exporter had been suspended on 25.10.2021 as per the
RMCC instruction. The petitioner has submitted all information as
prescribed under Circular N0.131/1/2020-GST dated 23.01.2020,
vide email dated 17.01.2022. Other compliance has already been
done and eventually the grievance of the petitioner was moved by
way of a Grievance Application dated 15.06.2022. Due to the
pendency of the refund, the petitioner is facing huge financial
crises and, hence, is before this Court.

Contention of the Petitioner:

Inspite of various letters and reversing ITC along with interest and
penalty, neither the Department has replied back to the petitioner
nor the name of the petitioner was removed from the list of risky
exporters. Because of the inaction on behalf of the Department,
the working capital of the business is blocked and therefore the
business is on the verge of shutting down its operations. The
refund of IGST amounting to Rs.14,80,27,927/- which is withheld
Is in violation of provisions of Section 54(6) of the CGST Act and
GGST Act read with Rule 91(1) of the CGST Rules and the GGST
Rules as the Department is bound to issue the refund of 90% of
the amount claimed by the registered person within 7 days from
the date of acknowledgment of refund application.
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The petitioner has filed shipping bills for all the exports and the
petitioner is not prosecuted for any offence under the Act and
therefore, the concerned officer has to issue 90% of refund within
7 days from the date of shipping bill, however, the same has not
been done and more than one year has elapsed in some exports.
Circular No0.131/1/2020-GST dated 23.1.2020 prescribes the
procedure to be followed by the exporters as Risky exporters and
as per the Circular, the petitioner already submitted few details
and documents on 17.1.2022 and the report should have been
furnished to the Chief Commissioner of Central Tax within 30 days
who will forward the same to RMCC within five days i.e., the report
should have been furnished on or before 17.2.2022. However, in
the present case, report has been forwarded on 12.4.2022. The
Department should have refunded the IGST withheld on receipt of
the report. However, the Department has not refunded the same
and violated the norms of the circular as well.

Contention of the Department:

The petitioner being identified as ‘risky exporter’ for grant of IGST
refund, the same has been kept in abeyance.
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Findings & Decision of the Court

The petitioner purchased the goods from Sayan Greemochem
Private Limited who had purchased goods from Prince Chemicals,
who is placed in the list of L2 risky supplier and therefore the IGST
refund of the petitioner was withheld on the ground of availing of
wrong ITC by the petitioner. It is, however, found from the record
that the petitioner has reversed the ITC of Rs.11,55,726/- along
with penalty and interest towards the said goods purchased. In this
case, the supplier's supplier is placed in the list of L2 risky
supplier and even then, with a hope to get the IGST refund, the
petitioner has paid the ITC, but still the refund is not processed
and given to the petitioner. Further, the Department ought to have
granted the provisional refund to the extent of 90% as provided
under Section 54(6) of the CGST Act read with Rule 91 of the
CGST Rules, which the Department failed to do so. Even after
submission of the positive verification report to the Department,
the Department has not issued the NOC for issuing the refund. In
this case, the petitioner has filed shipping bills for all the exports
and the petitioner is not prosecuted for any offence under the Act
and has also reversed the ITC. Further, it is also to be seen that in
the verification report submitted with regard to L1 suppliers
submitted by the jurisdictional authorities, none of the L1 suppliers
of the petitioner, from whom it had purchased goods by paying
applicable taxes under the GST law, are found to be suspicious. If
the suppliers of the petitioner are found to be genuine, the
petitioner is entitled to claim credit of the taxes paid on such
purchases affected. Thus, the authorities are directed to grant the
amount of IGST refund to the petitioner, as claimed by the
petitioner and credit such amount to the petitioner’'s account within
a period of three weeks from the date of receipt of copy of this
order.
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GSTN Updates & Notifications

Corner

GSTN Updates February 2023

Date Subject
17.02.2023 Introduction of Negative Values in Table 4 of GSTR-3B
24.02.2023 Adv!sory on Geocoding of Address of Principal Place of
Business
25.02.2023 Advisory on New e-Invoice Portal
25 02.2023 Advisory on opting for payment of tax under the forward charge
R mechanism by a Goods Transport Agency (GTA)

Source: www.gst.gov.in
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https://www.gst.gov.in/newsandupdates/read/564
https://www.gst.gov.in/newsandupdates/read/570
https://www.gst.gov.in/newsandupdates/read/564
https://www.gst.gov.in/newsandupdates/read/564

Notifications/Circulars/Orders issued in the month of
February 2023

Central Tax Notifications February 2023

No Central Tax Notification was issued in the month of February 2023

Central Tax (Rate) Notification February 2023

No.

Date

Subject

01/2023

28.02.2023

Seeks to amend notification No. 12/2017- Central
Tax (Rate) so as to notify change in GST with
regards to services as recommended by GST
Council in its 49th meeting held on 18.02.2023.

02/2023

28.02.2023

Seeks to amend notification No. 13/2017- Central
Tax (Rate) so as to notify change in GST with
regards to services as recommended by GST
Council in its 49th meeting held on 18.02.2023.

03/2023

28.02.2023

Seeks to amend notification no. 1/2017-Central
Tax (Rate), dated 28.06.2017

04/2023

28.02.2023

Seeks to amend notification no. 2/2017-Central
Tax (Rate), dated 28.06.2017.

Integrated Tax Notification February 2023

No Integrated Tax Notification was issued in the month of February 2023
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Integrated Tax (Rate) Notification February 2023

No.

Date

Subject

01/2023

28.02.2023

Seeks to amend notification No. 9/2017- Integrated
Tax (Rate) so as to notify change in GST with
regards to services as recommended by GST
Council in its 49th meeting held on 18.02.2023.

02/2023

28.02.2023

Seeks to amend notification No. 10/2017-
Integrated Tax (Rate) so as to notify change in
GST with regards to services as recommended by
GST Council in its 49th meeting held on
18.02.2023.

03/2023

28.02.2023

Seeks to amend notification no. 1/2017-Integrated
Tax (Rate), dated 28.06.2017.

04/2023

28.02.2023

Seeks to amend notification no. 2/2017-Integrated
Tax (Rate), dated 28.06.2017.

Circular issued in the month of February 2023

No Cirular was issued in the month of February 2023

Orders

No order was issued in the month of February 2023
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Removal of Difficulty Orders February 2023

No order was issued in the month of February 2023

Source: www.chic.gov.in

Disclaimer: The contents of this document are solely for informational purpose. It
does not constitute professional advice or recommendation of firm. Neither the
authors nor firm and its affiliates accepts any liabilities for any loss or damage of
any kind arising out of any information in this document nor for any actions taken
in reliance thereon.

Readers are advised to consult the professional for understanding applicability of
this newsletter in the respective scenarios. While due care has been taken in
preparing this document, the existence of mistakes and omissions herein is not
ruled out. Readers are, therefore, requested to cross check with the original
sources e.g. Government publications, Orders etc., before taking any action or
making any decision. No part of this document should be distributed or copied
(except for personal, non-commercial use) without our written permission.
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CALCUTTA HIGH COURT

Exporter tagged as RISKY for
indefinite period of time

M/s. Global Seamless Tubes & Pipes Private Limited
Versus
Assistant Commissioner of CGST & CX
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